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Planning for
Your Child with
Special Needs

As your child with special needs
approaches the age of 18 and transitions
into adulthood, you may no longer be
able to make legally binding decisions
on his or her behalf. Adults who are
unable to handle basic transactions
such as paying for housing or food are
extremely vulnerable. So, if you have a
child or family member with disabilities,
you need to consider the following
questions:

e Can your child’s disability limit his or
her ability to make sound decisions?

e Can your child be subject to undue
influence?

If the answer is “yes”, how can you
retain the decision-making power to
protect your child’s well-being and how
can you ensure that your child will be
well taken care of after you are gone?
The solution is legal guardianship.

According to Statistics Canada, an
estimated one in five Canadians (or 6.2
million people) aged 15 years and over
have one or more disabilities that limit
them in their daily activities. As of
February 2020, one household in ten in
Ontario has a person with a disability,
and there are over 378,000 recipients
of the Ontario Disability Support Program
("ODSP”).

On average, of this 378,000, about a
third have cognitive disabilities, and half
of those are not competent. The life
expectancy for people with cognitive
disabilities is growing, and this has
serious financial and legal implications for
their families as their parents age and
pass on.

Adult children who are mentally incapable
cannot manage their own finances or
look after their own welfare. Yet, the
level of understanding about the
necessity for legal guardianship as a
highly protective tool is extremely low.
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What is

Legal Guardianship?

Legal guardianship for adults with
developmental disabilities is a powerful
legal instrument that allows parents or
close family members to manage the
incapable person’s affairs and make
decisions on that person’s behalf for his
or her benefit.

There are two types of
guardianships:

One is for property and the other
is for person. Both can be sought
simultaneously.

A guardian of property is appointed
to manage financial affairs of a
person who is mentally incapable
of doing so.

A guardian of person makes
decisions over care, health, and
safety of the incapable person.
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A person is incapable of
managing property and
personal care

The person is unable to understand
information necessary to make
decisions or conseguences of
decisions that are relevant to
his or her person or property,
including finances, and health care,
nutrition, shelter, clothing, hygiene
or safety. A court may may appoint
a guardian of property and person
If it is necessary for decisions to
be made on his or her behalf by a
person who is authorized to do
SO.

Because guardianship provides
broad powers, the court will
appoint a guardian if it is satisfied
that there are no alternatives and
other less restrictive ways to act
on behalf of the incapable person,
such as a Power of Attorney.




Powers of Attorney vs.

Guardianship

Although the duties and powers
of “an attorney” and “guardian” are
essentially the same, there are some
major differences. A power of attorney
can be granted by someone who is
mentally capable and may continue
throughout the subsequent finding of
incapacity. Guardianship is granted if
a person is incapable. Guardianship
essentially transfers most powers of the
incapable person to a legal guardian
who voluntarily offers to take the role of
a fiduciary, which is someone who has a
legal obligation to act in the best interest
of the incapable person.

A person who grants a power of
attorney chooses someone who may
agree or refuse to accept this role.
Powers of attorney are terminated
when a court appoints a guardian. A
power of attorney can have restrictions
and conditions.

For example, a power of attorney for
property can be limited to a specific
transaction, and a power of attorney for
personal care can be limited to certain
treatments.

As a guardian you have broad powers
while acting on the incapable person’s
behalf for the benefit of the incapable
person. For example, guardians can
open or close bank accounts, redirect
pension or other income, apply for
benefits, pay bills, authorize transactions,
instruct doctors to provide necessary
treatments or administer medications
to improve the incapable person’s
wellbeing, etc. Depending on the
circumstances, there are risks associated

with only relying on powers of attorney
and not seeking guardianship for an
incapable person. Consider a scenario
where a man has granted powers of
attorney for both property and personal
care to his wife. Years later, this man
develops a severe form of dementia.
He could still call the bank and authorize
transactions involving large sums of
money without appreciating the
consequences of his actions and without
paying the debts; meanwhile, months
go by and the wife is unaware. The wife
iIs the appointed attorney but not legal
guardian in this case.

The Legal Process

G uardianship is achieved when the
court appoints a legal representative
of the mentally Iincapable person.
Someone interested in becoming a legal
guardian must go through a process
that involves filing court prescribed
forms while complying with laws and
regulations. The forms and rules are
complicated, and the legal procedure
must be followed properly.

Typically, the court requires capacity
assessments, and an opinion in a form
of an affidavit from a physician may
also be required to satisfy evidence of
incapacity. The court also reviews a
management plan, which contains
detailed information about the incapable
person’s finances including assets,
expenses, debts, liabilities, and income.
A legal guardian of property is expected
to act in accordance with the management
plan as part of his or her fiduciary duties.
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Similarly, a personal care plan is
submitted where the applicant explains
future care plans for the incapable
person. Applicants must also notify
the relevant parties.

Purpose of

Seeking Guardianship

Without guardianship, a parent

may not be able to sign a document or
instruct service providers on behalf of
the incapable adult child.

Guardianship is especially important in
situations that involve making medical
decisions or protecting the incapable
person from being taken advantage of.

Unfortunately, this may happen in
nursing or group homes. Financial
institutions may also not recognize
parents’ or siblings’ authority over the
incapable family member unless they are
appointed legal guardians.

Guardianship can enable parents and
siblings to open a bank account for the
benefit of the incapable person or pay
for his or her expenses.

Guardianship also provides for care for
an incapable adult child after parents
are gone. Adult siblings of the incapable
child may not have a legal standing if
they were not appointed as guardians
together with the parents. If the latter
did not put the necessary arrangements
in place, this may lead to problems.
Consider the following examples:
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1. Registered Disability Savings
Plan

|fa person qualifies for the Disability
Tax Credit, then he or she can open a
Registered Disability Savings Plan
("RDSP”). A large number of people
with disabilities have an RDSP. If it was
set up at the age of 18, the government
would contribute a $1,000 bond for 20
years. If the family contributed $1,500 a
year, then the government would add
further $3,500 for 20 years. If this money
was invested at 5%, which is reasonable,
by the time the child is 38 years old the
RDSP can amount to $200,000 and then
would grow at the rate of a $100,000 every
decade. So, by the time the child is 58
years old, his or her RDSP is $400,000.

An RDSP must have an account holder
to manage the account. Under the
present rules only the parents of the
incapable child can be the account
holders. When the parents pass on,
there is no one at that point to manage
this large sum of money. At that point, if
the child is still not competent, there
must be a legal guardian. It is therefore
prudent for parents to seek guardianship
together with someone who will be a
successor guardian such as other siblings.
Otherwise, the financial institution
holding the RDSP will simply commence
issuing cheques and send to the last

known address when the child turns 60.

2. Survivor Pensions

Another example involves pension
plans. Adult-dependent survivors of
pensioners who are teachers, municipal
employees, and hydro workers stand to
eventually receive half of the pension of
the parent, which could amount to as
much as $30,000 every year.

Who will manage the pension payouts
when it starts to pay $30,000 a year?
Legal guardianship solves this problem.

3. After the age of 65

Everyone on ODSP who turns 65
stands to receive Old Age Security
(“OAS”) and Guaranteed Income
Supplements (“GIS”). The money from
those plans will be made payable to the
person with disabilities; however, someone
must apply for these benefits, and it
cannot be a group home support provider
who is not a legal representative. Who
will apply for OAS and GIS? The total of
OAS and GIS is approximately $18,000,
which is $4,000 more than ODSP. The
most common concern is that a person
with disabilities, at the age of 65, will be
cut off ODSP and will be left at risk of
destitution.

The solution to this problem is legal
guardianship. It is best to set this up
while the parents are alive and specify
which family members will assume the
authority to handle the property of the
person with disabilities once the parents
are gone.
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Choosing Guardians Termination of Guardianship

Close family members and relatives,
including the spouse, partner, siblings,
and children of the incapable person,
can apply for guardianship. Parents
seeking guardianship over the incapable
adult child can apply together with other
children so that if parents pass on, the
incapable child can still be taken care
of. The surviving guardian basically
steps into the shoes of the deceased
parent, and it is then their responsibility
to make prudent decisions as required.

Don't assume your other adult

children can be guardians

Note that, unless parties applied together,
guardianship does not pass on succession
to other surviving family members of
the deceased guardians. Persons
interested in guardianship will have to
start a new application. So, it is better
to go through the application process
once than twice!

Ontario Public Guardian and Trustee “PGT”

For incompetent persons with no
family, the Public Guardian and Trustee
(“"PGT”) steps in as property guardian.
Ontario’s PGT, with a staff of 388,
manages the finances of about 12,000
legally incapable people.

In most cases, however, as the child is
getting older and parents are still alive
it is entirely likely that the parents,
siblings, and family friends will become
the legal guardians.

This handbook was prepared by
Rafiga Gurbanzade, Kenneth Pope,
and Dianne Verano.
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Ifa legal guardian wishes to terminate
guardianship, this can be accomplished
by submitting required documents and
forms to the court. If a previously
incapable person regains his or her
capacity, a new assessment may be
necessary. Once the court approves and
the guardianship is terminated, the

person who was previously deemed
autonomy over

incapable regains full
his or her affairs.




MEET OUR LAWYERS

Kenneth C. Pope is one of
the most experienced
disability estate planning
practitioners in Ontario.
With over 30 years’
experience, Ken helps
families, who have a family
member with a disability,
put in place guardianships
and protect disability
benefits through Henson
Trusts. Henson Trusts ensure
the child with a disability
will not lose their provincial
disability benefits due to
their inheritance.

Ken's practice extends
across Ontario and into
other provinces. His goal is
to ensure that his clients will
be able to plan effectively
for the future of their family
members.

¢, (613) 567-9724

e 1-866-KEN-POPE (1-866-536-7673)

X kpope@kpopelaw.ca

% 600 -251 Bank Street Ottawa,

ON K2P 1X3

Dianne Verano enjoys
assisting clients with
disability benefits, estates,
trusts, guardianships,
disability-related tax matters
and financial planning
matters. She was called to
the bar in Ontario, and holds
both a JD from the
University of Windsor, and a
JD from the University of
Detroit Mercy School of Law.

Family

Evaluation Form

KEN POPE LAW OFFICE

Rafiga Gurbanzade is
passionate about helping
clients find the right
solutions; currently
practicing in succession
planning, guardianships,
estates, probate,
disability-related taxes, and
Henson Trusts. She received
her Juris Doctor degree
from the University of
Ottawa. Prior to law school,
Rafiga graduated with
honors in Criminology, Law
& Society at the University
of California, Irvine.

Please take a few minutes to answer the
following questions via the link below. The

more Ken knows about your special

circumstances, the better able he is to help
you. All information is strictly confidential.
Ken uses this to tailor seminars and evaluations

to the families' needs. With this information,

he can determine what can be done for your

family.

To Submit Form, Visit:
https://kpopelaw.com/family-evaluation-form/
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