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Foreword 

At a very conservative minimum, one Canadian 
family household in eight is either the parent or the 
sibling household of a person with severe disabilities 
who receives provincial disability benefits. In Ontario 
alone there are more than 500,000 households who 
fall into this statistic. This does not include all of the 
people with disabilities who do not receive provincial 
supports, such as those receiving financial and 
other supports from workplace disability pensions, 
personal injury structured settlements and Canada 
Pension Plan disability benefits.

Every parent wants their children to be secure and 
taken care of after their death. Most of us can rest 
easy knowing that our children, when they reach 
adulthood, can fend for themselves. But when you 
have a child with severe Autism, Schizophrenia or 
Down Syndrome, all that changes. 

Some disabilities mean your loved ones will always 
need your support even after you’re gone. Every 
family’s needs are unique to them but this white 
paper offers some basic guidelines that can be used 
when planning your estate strategy. It will introduce 
you to the idea of the Henson Trust, how to create 
a Trust that won’t jeopardize your child’s disability 
benefits and why creating one is the ultimate act of 
parental love and support for your child.

What is a Henson Trust? 

A Henson Trust, or what is called an Absolute 
Discretionary Trust is a type of Trust designed to 
benefit disabled persons. Specifically, it protects 
the assets such as an inheritance of the disabled 
person, as well as the right to collect government 
benefits and entitlements.

Henson Trusts have been available since 1989, 
when the case after which it is named, The Minister 
of Community and Social Services v Henson, was 
upheld by the Ontario Court of Appeal. A Henson 
Trust places estate assets in the care and control 
of a trustee to be administered for the benefit of 
a beneficiary. Inheritances placed in a properly 
prepared Absolute Discretionary Trust are not 
the asset of the child and will not affect provincial 
benefits. 

Who benefits from a Henson Trust?

Outside of people with disabilities, many families 
have members who require assistance in handling 
their daily affairs, regardless of their other abilities. 
Some beneficiaries may be unable or unwilling 
to seek guidance, and may at some point be left 
without care unless special provisions are put into 
place. These Special Beneficiaries often benefit 
from guidance in handling large sums of money or 
significant assets, temporarily or on an ongoing basis.

Every parent 
wants their 
children to 
be secure
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Why you should create a Trust

A Henson Trust protects your family and your estate. 
If a family member with special needs is receiving 
Ontario disability support benefits, and if they are 
left an inheritance, that inheritance is considered an 
asset and will disqualify them from benefits unless 
special arrangements are made in the parents’ will.

To solve these problems a Henson Trust should 
be created, during your lifetime (inter vivos) or 
according to the terms of your Will (testamentary). 
The Trust is intended to protect the inheritance of 
a child with special needs so they don’t lose their 
provincial disability benefits.

These special arrangements are necessary to 
properly ensure that loved ones will be given the 
extra care they deserve, and that inheritances will 
not be wasted. Specialized legal counsel is necessary 
to ensure that the drafting of Wills follows the court-
tested arrangements required, and to continually 
consider any changes in provincial regulations and 
new case law.

These Trusts are invaluable in planning for your 
child’s care when you are no longer there, and they 
will provide peace of mind to parents who will then 
know that they have done everything that they can 
do to protect their disabled child’s future. 

3 reasons to get a Henson Trust

• To help plan for your child’s care when you are
no longer around.

• Ensures your child can continue to get ODSP
benefits when they receive an inheritance. A
Henson Trust place your estate assets in the
care and control of a Trustee to be administered
for the benefit of your child, the beneficiary.

• To help family members who may require
assistance in their daily affairs no matter
their ability.

How do Henson Trusts work? 

In Ontario, a person receiving disability payments is 
only allowed to have $40,000 in assets at any 
given time but with a Henson Trust, all inherited 
assets 

are placed under the care and control of a trustee 
who administers it on behalf of the beneficiary. An 
inheritance held by a Henson Trust is subject to an 
absolute discretion, is a “non-vested” asset and is 
not beneficially the property of the beneficiary.

A Henson Trust is uniquely useful to protect an 
inheritance from disqualifying a person from 
provincial disability benefits and it is also an iron-
clad way to provide the usual income tax splitting 
opportunities, now somewhat restricted for 
testamentary Trusts, and to protect the Trust asset 
from claims of any sort.

Setting up a Henson Trust

Who can create a Trust? 

You and your spouse can create a Henson Trust 
for your child. One of the keys to making a Henson 
Trust work well over the lifetime of its special needs 
beneficiary is in the choice of trustees and planning 
for replacement trustees. Because the beneficiary 
cannot direct the trustees to pay out, it is crucial that 
trustees be chosen very carefully in terms of their 
ability to understand the trials and tribulations faced 
by the beneficiary as well as prudently investing the 
Trust.

Who administers the Trust

Trustees are most typically family members or 
friends rather than corporate trust companies, 
although these can also be appropriate. Depending 
on the age of the beneficiary and the trustees, 
you may wish to spell out in detail who will be 
replacement trustees and, where applicable, how 
multiple trustees will make decisions, replace 
themselves and when to wind down the Trust. 

It is always helpful to name trustees of different age 
groups as part of common sense estate planning; 
you do not want to see a Trust set up with all three 
trustees, for example, being over the age of 80, 
with the beneficiary being in his or her teens. Many 
families do not have more family trustee alternatives 
than one or two siblings or cousins at the most, so 
the net may have to be cast over a larger group 
before appropriate trustees are named.
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Who can contribute to it? How disability 
benefits work with

With most Henson Trusts, the parents of the child 
are the primary contributors. Grandparents can 
also contribute to the Trust. 

What is the maximum you can put in a 
Henson Trust

One of the common misconceptions around 
Henson Trusts is that there’s an upper asset limit 
of $100,000, but that’s not the case. There is no 
restriction to how much can be held or disbursed 
for the child’s benefit. Henson Trusts also allow 
parents or grandparents to sprinkle income among 
grandchildren or to protect assets in the event of a 
divorce.

How ODSP works with Henson Trusts

In Ontario, recipients of the Ontario Disability 
Support Program (ODSP) are allowed to inherit 
money without affecting their benefits, but there 
are some key limitations. For instance, if an ODSP 
recipient receives a straight inheritance (not a 
Henson Trust within a will) he or she can inherit up to 
$100,000. There is a $10,000 over 12 month gift 
rule for all non-disability related payments; there 
are ways to avoid this restriction for unlimited 
amounts in addition.

This is not the case with the Henson trust. There 
are different levels of support available from the 
provinces. For instance, someone living in a “room 
and board” situation may receive a lower amount 
to cover shelter, while someone in a rental situation 
may receive a higher amount to cover rent, utilities, 
water, etc. For the information specific to your 
client’s jurisdiction, see the relevant provincial 
ministry. 

How disability benefits work with Henson 
Trusts

A Henson Trust can be the ideal solution if you 
want to provide money to your child and ensure 
they keep their ODSP benefits. The trust helps 
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with expenses and can act as an emergency fund 
should their benefits stop for any reason. Without 
a Trust, there is a risk that if your child receives an 
inheritance, their ODSP benefits may be cut off. 

How is a Henson Trust taxed

Different types of Trusts

Under Canadian tax law, there are three types 
of testamentary Trusts: a Graduated Rate Estate 
(GRE), Qualified Disability Trust (QDT), and all other 
testamentary Trusts (OTTs).

Federal and Provincial taxes

It used to be that all testamentary Trusts were 
generally taxed in the same way — at the same 
graduated tax rates as any individual, but as of Jan. 
1, 2016, OTTs are taxed at the highest federal tax 
rate while GREs and QDTs are not. The taxation of 
testamentary Trusts has changed, but as long as 
income is declared or attributed in the hands of 
beneficiaries who are in lower tax brackets, there’s 
no real change. Now all income in the hands of the 
Trust is taxed at the top marginal rate of 44 per 
cent, but if the income is declared in the hands of 
a beneficiary, it’s taxed at a substantially lower rate.

Parents of adult-dependent children outside Alberta 
can use a Henson Trust to exempt inheritance 
assets held in the trust from government asset tests. 
Henson Trusts also cannot receive RRSPs or RRIFs on 
a tax-deferred basis as registered assets cannot be 
directly rolled over into the trust — the assets can 
only flow into the trust on an after-tax basis.

Tax-free Registered Retirement Savings Plan (RRSP) 
or Registered Retirement Income Fund (RRIF) 
rollovers are commonly used to transfer assets from 
spouse to spouse and from parent or grandparent 
to financially dependent children or grandchildren. 
However, RRSP and RRIF rollovers only maintain 
their tax-free status in some situations. 

However, difficulties arise if the beneficiary has a 
mental or cognitive disability. For example, there can 
be practical and legal obstacles standing in the way 
of the beneficiary establishing, administering and 
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managing the account — not to mention drawing up 
the documents necessary to leave the assets to the 
next generation of heirs.

Parents who want to transfer their RRSPs or RRIFs to 
their child with disabilities are left with a tough choice: 
they could take advantage of the tax-free rollover of 
registered assets, and, in some circumstances, give 
up on government benefits for the disabled heir; or, 
they could establish a Henson Trust to protect the 
disabled heir’s access to government benefits and 
swallow the potentially massive tax liability when the 
registered accounts become de-registered. 

A Lifetime Benefit Trust could solve that problem. A 
Lifetime Benefit Trust (“LBT”) is defined under section 
60.011 of the Income Tax Act to be a trust where the 
taxpayer is a financially dependent and mentally 
disabled spouse, child or grandchild of the deceased 
individual. It is a personal trust where no one other 
than the taxpayer, during his or her lifetime, can 
receive the use of any income or capital of the trust. 

If the child qualifies for the ‘Disability Tax Credit’, 
meaning that they are ‘markedly restricted’ in the 
activities of daily living, they then can have their trust 
approved as a ‘Qualifying Disability Trust’. Their trust 
then continues to be taxed at beginning marginal 
rates, just as under the old tax regime.

What happens to a Henson Trust after the 
death of the beneficiary

Henson Trusts are also a tax-efficient way of taking 
care of the siblings or other relatives of a child with 
special needs. In many cases, the amount of money 
in the Trust is more than the child requires, and 
whatever remains after the child’s death can be 
redistributed among his or her siblings.

Other advantages of creating a 
Henson Trust

Protection of assets

Although Henson Trusts were originally designed to 
protect the inheritance of children with special needs, 
they can also be an effective estate planning tool 
for other families. Henson Trusts were intended to 

protect the inheritance of a child with special needs 
so they don’t lose their provincial disability benefits. 
However, they also offer estate planners an ironclad, 
unbreakable way of safeguarding the inheritances 
of other children — from divorce and matrimonial 
division of assets as well as from bankruptcy. 

For example, if you receive $100,000 inheritance 
from your father, and you and your husband use it 
pay down your mortgage, you won’t ever get $50,000 
back in the event of a divorce. “But this inheritance is 
received as a Henson Trust, that Trust in not divisible 
in the event of a divorce.

Charitable remainder Trust arrangements

In some instances, parents may choose to name the 
organization caring for their child as beneficiary of 
any policies, enjoying some tax relief because the 
premiums would be deemed a charitable donation. 
Following the parents’ death, the estate receives a tax 
deduction, but the income from the policy continues 
to flow into the child’s trust. Upon his or her death, 
the money goes to the charity.

A Henson Trust is a good option that won’t jeopardize 
your child’s disability benefits. While each family’s 
situation is unique to them, a Henson Trust should 
be considered as part of your financial and estate 
planning. An expert can help create a plan that works 
for you. 

Ready to start a Henson Trust? 

Now that you are taking the next step, here are three 
things you’ll need:

Call Ken Pope to start the process of creating a Henson 
Trust.

Consider all of the questions to be considered for 
Wills and Henson trusts on the KPopeLaw.com 
website: http://kpopelaw.com/henson-will-
questions/ 

Discuss the estate planning strategy and tactics  
necessary to answer the core question “What will 
happen to my child with special needs when I am 
gone?” When this work is complete you will have 
more peace of mind and live longer, which is best 
for both you and your child.
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Meet Ken Pope

Kenneth C. Pope is one of the most experienced practitioners in On-
tario providing services to families with a family member with a dis-
ability, and has focused his practice to help them put in place Henson 
Trusts, which ensure that the child with a disability will not lose provin-
cial disability benefits as a result of their inheritance. 

With over 30 years' experience, Ken's clients benefit from his knowl-
edge and foresight. Ken's practice extends across Ontario and into  
other provinces. He frequently makes trips to present seminars for 
those who need his services but live outside the National Capital Re-
gion.

His goal is to ensure that his clients will be able to plan effectively for 
the future of their family members. This includes the use of Trusts for 
family members to minimize taxes payable on income earned from 
inheritances.

Family Evaluation Form 

Please take a few minutes to answer 
the following questions via the link 
below. The more Ken knows about 

your special circumstances, the better 
able he is to help you. All information 
is strictly confidential. Ken uses this to 
tailor seminars and evaluations to the 
families needs. With this information 
he can determine what can be done 

for your family.

 Or visit https://kpopelaw.com/family-evaluation-form/

 SUBMIT FORM

(613) 567-9724

1-866-KEN-POPE (1-866-536-7673)

kpope@kpopeplanning.com

600 - 251 Bank Street Ottawa, ON K2P 1X3 
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